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NOTES OF CASES. 



Perjury— Proof by Circumstantial Evidence. — In State v. Storey, 
18& N. W. 613, the Supreme Court of Minnesota held that perjury- 
may be proved by circumstantial evidence if it establishes guilt 
beyond a reasonable doubt. 

The court said in part: "There are old decisions that, to convict 
of perjury, two witnesses must testify directly to the falsity of de- 
fendant's oath. See Jones on Evidence (2d Ed.) sec. 900. This 
rule has been generally relaxed, but the greater number of decisions 
still sustain the rule that the positive testimony of at least one witness 
should be required, and if there is but one such witness, that his 
testimony must be corroborated as to material facts; that "oath 
against oath" is never sufficient. 3 Russell on Crimes, p. 508; 3 
Wigmore on Evidence, sees. 2032, 2040 (where the history and de- 
velopment of the rule are reviewed) ; Greenleaf on Evidence, sec. 
257; Underhill on Criminal Evidence, 468; Commonwealth v. Butland, 
119 Mass. 317; State v. Gibbs, 10 Mont. 213, 25 Pac. 289, 10 L. R. A. 
749; Gandy v. State, 27 Neb. 707; State v. Blize, 111 Mo. -464, 20 
S. W. 210; People v. McClintic, 193 Mich. 589, 160 N. W. 461, L. 
R. A. 1917C, 52; Galloway v. State, 29 Ind. 442; U. S. v. Hall (D. C), 
44 Fed. 864; Williams v. Commonwealth, 91 Pa. 493; U. S. v. Wood, 14 
Pet. 430, 10 L. Ed. 527. 

"To illustrate: In a case in California, where the rule is statutory, 
it was charged that, in a prosecution of another for larceny of a cow, 
defendant falsely testified that he met the cow on the road at a 
certain time near the residence of the party charged with the theft 
and that the person so charged then took her up as an estray. The 
court said: 

" 'To support the charge of perjury as to the alleged false state- 
ment of defendant that he met the cow at the time stated upon his 
particular public highway, it was necessary to produce the positive 
testimony of one witness at least that such meeting did not take 
place, as that the defendant was not at that time at that place, or 
that the cow was not there.' People v. Wells, 103 Cal. 631, 37 Pac. 
529. 

"The reason of the rule is stated in Thomas v. State, 51 Ark. 138, 
10 S. W. 193, as follows: 

" 'The oath of the prisoner is entitled to have the same effect as is 
given to that of a credible witness. If nothing more than the testi- 
mony of one witness was introduced to prove its falsity, the scale of 
evidence would be exactly balanced, and additional evidence would be 
necessary to destroy the equilibrium before the accused could be 
convicted.' 

"This reason is a survival of what Mr. Wigmore calls the "quanti- 
tive theory of testimony." Witnesses are to be counted and their 
testimony, to an extent at least, is measured by force of numbers, 
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not by weight. See Allen v. U. S., 194 Fed. 664, 667, 114 C. C. A. 357, 
39 L. R. A. (N. S.) 385. * * * In this case we are not primarily 
concerned with the question whether the direct testimony of one 
witness, without more, will sustain a conviction; for in this case 
there was no direct testimony of the falsity of the oath. The evi- 
dence was circumstantial. But if direct testimony of one witness 
is required, then, of course, circumstantial evidence does not suffice, 
and there are decisions which explicitly hold that circumstantial evi- 
dence alone of the falsity of the oath is not sufficient. Allen v. 
United States, 39 L. R. A. (N. S.) 385, 114 C. C. A. 357, 194 Fed. 664; 
State v. Courtright, 66 Ohio St. -35, 63 N. E. 590, 15 Am. Crim. Rep. 
584, 30 Cyc. 1452; and text books above cited. 

"The question is a new one in this state, and we are at liberty to 
choose the rule which appeals to us as being most consonant with 
reason. Notwithstanding the high authority above cited, we are of 
the opinion that the ruie laid down js out of harmony with our 
system of jurisprudence. In our opinion it is one of the rules of the 
common law inapplicable to our situation and inconsistent with our 
circumstances,' and hence not to be followed. See State v. Pulle, 
12 Minn. 164, Gil. 99. We find ourselves unable to approve the 
doctrine that perjury is a more heinous crime than murder, or that 
one charged with perjury should have greater immunity than one 
charged with murder. Suppose, for example, the only eyewitness 
to a murder should testify that the accused is not the man who com- 
mitted the crime, and yet the circumstantial evidence of guilt is so 
strong that the jury convicts of first degree murder. With what con- 
sistency can it be said that a quality of testimony which will justify 
a court in condemning a defendant to life imprisonment, or, in some 
jurisdictions, to be hanged, is insufficient to sustain a conviction of 
the falsifier of the crime of perjury, for which he may suffer a penalty 
of a short term of imprisonment? The lightness with which, we are 
pained' to say, the oath of a witness is too often treated, does not 
warrant us in making conviction of the crime of perjury most difficult 
of all crimes of which state courts have jurisdiction. We hold that 
perjury may be proved by circumstantial evidence, if proof is made 
beyond reasonable doubt, as in the case of other crimes. Nor is 
this doctrine without authority to sustain it. Ex parte Metcalf, 8 
Okla. Crim. Rep. 605, 44 L. R. A. (N. S.) 513, 129 Pac. 675. See 
People v. Doody, 178 N. Y. 165, 64 N. E. 807, 15 Am. Crim. Rep. 576, 
holding that the old rule has no application where the proof of the 
crime is necessarily based on circumstantial evidence." 



Telegraphs and Telephones — In Transmission of Money Telegraph 
Company Acts as Common Carrier. — In Western Union Telegraph 
Co. v. Lapenna, 133 N. E. 144, the Appellate Court of Indiana held 
that a telegraph company, in transferring money bv wire, was acting 



